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Cases and Comments from the Seventh Court of Appeals 
 

    by The Honorable Judge Quinn 
 
What can be done when the trial court erroneously awards one spouse an interest in the separate property of the other?  
That happened in In the Matter of the Marriage of Fillingham, 07-08-0144-CV (Tex. App.–Amarillo March 24, 2009).  
Normally, the award is merely voidable and subject to correction through appeal.  However, because the husband 
failed to appeal the original decree back in 1981, he could not now collaterally attack it.   
 
True or false: can a prisoner sue the employees of the prison in which he is currently held for conduct undertaken by 
those working at another prison where he was previously incarcerated?  After all, both work for the State.  If you said 
“true,” then read Vaughn v. Zeller, 07-06-0366-CV (Tex. App.–Amarillo  February 26, 2009) to see why you are wrong. 
 
Now, let’s see if inculpatory statements made in response to questions asked by a DPS officer before the officer 
mirandized the defendant are admissible at trial when like statements were repeated after the arrestee was mirandized.   
That occurred in Carter v. State, No. 07-07-0157-CR (Tex. App.–Amarillo, April 1, 2009).   Finding the officer had 
employed a two-step interrogation technique intended to elicit a confession, we held that the admissions should be 
suppressed.  Simply put, the interrogation represented an uninterrupted and continuous event. And, since the 
incriminating statements were the cornerstone of the prosecution’s case, their admission was harmful.   
 
If a writing gives your neighbor a drainage easement granting “liberty of passage  . . . over . . . and across” the easement, 
is it lawful for the water to flow off the easement onto the remainder of your property?  That was the question in 
Kothmann v. Rothwell, 07-0218-CV (Tex. App.–Amarillo February 20, 2009).  We held that it did since the common and 
plain meaning of the word “passage” meant to go past or across.  So, be careful in selecting the words you use in a 
written document since they could affect more than you think.     
 
Finally, why do they call it tourist season if you can’t shoot them? 
 
 
 
 

 
 
 
 

 
 

The ABA has compiled a list of Economic Recovery 
Resources for attorneys.  The information can be located at 

http://new.abanet.org/economicrecovery/default.aspx. 
 

The State Bar of Texas has compiled a similar list at   
http://www.texasbar.com/Template.cfm?Section=Content
_Management&CONTENTID=23775&TEMPLATE=/C

ontentManagement/ContentDisplay.cfm. 
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RESOLUTION SUPPORTING FUNDING FOR CIVIL LEGAL AID IN TEXAS 

  
WHEREAS, the Lubbock County Bar Association embraces the principles that our nation promises justice for all, not 
just for those who can afford to pay for it, and subscribes to the values Judge Learned Hand espoused when he said “If 
we are to keep our democracy, there must be one commandment; Thou shalt not ration justice.” 
  
WHEREAS, the Texas Disciplinary Rules of Professional Conduct, in the preamble states that “... a lawyer should be 
mindful of deficiencies in the administration of justice and of the fact that the poor, and sometimes persons who are 
not poor, cannot afford adequate legal assistance,” and that “[e]very lawyer, regardless of professional prominence or 
professional workload, should find time to participate in or otherwise support the provision of legal services to the 
disadvantaged. The provision of free legal services to those unable to pay reasonable fees is a moral obligation of each 
lawyer as well as the profession generally.” 
  
WHEREAS, the most recent U.S. Census reports that 3.9 million people live below the poverty level in Texas, and 
more than 5.1 million qualify for civil legal aid to the poor. 
  
WHEREAS, Texas currently ranks 43rd in the nation in overall funding for legal services, and there is an estimated 
one legal aid attorney for every 11,500 low income Texans. 
  
WHEREAS, these individuals are the most vulnerable in our communities, including the elderly, persons with 
disabilities and victims of domestic abuse and for many poor Texans, access to legal help might be all that stands 
between them and homelessness, safety and income providing food on their table and shelter for their children 
  
WHEREAS, the Texas Access to Justice Foundation was created by Supreme Court Order in 1984 to administer the 
Interest on Lawyers' Trust Accounts (IOLTA) program to fund nonprofit organizations that provide free civil legal 
aid to low-income Texans and is the leading state funder for civil legal aid in Texas. 
  
WHEREAS, the significant drop in interest rates has brought the IOLTA Program from $20.1M in FY 2007 to 
$12.2M in FY 2008 and is now estimated to drop to $1.5M in FY 2010 and 2011 and would need $37 million for the 
next two years to offset the anticipated shortfall. 
  
WHEREAS, Texas Supreme Court Chief Justice Jefferson has made a request to the Texas Legislature for a $37 
million appropriation from general revenue to offset the loss of IOLTA funds. 
            
THEREFORE, THE LCBA BOARD OF DIRECTORS RESOLVES that the individual members of this bar 
consider contacting the Texas Legislature to request an appropriation of $37 million from general revenue and request 
that such funds be allocated to bridge this loss of IOLTA funding. 
  
APPROVED by the LCBA Board on March 9, 2009. 
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Minutes of the Regular Meeting of the Board of Directors 
Lubbock County Bar Association 

March 9, 2009 
 

The regular meeting of the Board of Directors of the Lubbock County Bar Association was held in the Conference 
Room of the Lubbock County Law Library in Lubbock, Texas, on March 9, 2009 at 5:30 p.m.  Present for the meeting 
were:  Brian Shannon, President; Carolyn Moore, President-elect; Terry Hawkins, Director; Kristi Ward, Secretary and 
Editor of Lubbock Law Notes; Harvey Morton, Director; Laurie Key, Director; Bill Franklin, Director; Eric 
Navarrette, Mexican-American Bar Association; Jolyn Wilkins, Collaborative Law; Wendy Durbin, Bankruptcy Bar; 
Ralph Brock, Lubbock County Women Lawyers; Charlie Dunn; and Jeanne Fairman, Executive Secretary. 
 
Brian Shannon called the meeting to order.  A quorum was present. 
 
The February minutes were presented and approved subject to noted corrections. 
 
Sam Hawthorne was not present for the Treasurer’s Report, but sent his report.  The Sickness and Accident Fund has 
$5,674.71.  The Maximer Fund has $8,404.98.  The Balance of the Operating Account is $16,760.96.   
 
Jeanne gave her written report on the monthly luncheon receipts and status of current membership.  She reported that 
the February Bar Luncheon had a profit of $47.00.  The current membership stands at 459 out of 813 Lubbock 
County attorneys.  Notice of Termination has been given to AMA Tech Tel.  Gary Bellair signed the letter. 
 
Eric Navarrette reported on the LCBA website.  He will send the link to the Board tomorrow and ask for any 
suggestions.  The Board discussed ways to update the calendar.  There were questions about spam.  Eric said that he 
would discuss the issue with the developer to see if there is a way to mask the e-mail addresses on the site.  Jeanne will 
have administrative rights to the calendar.  Eric passed around pages from the website, which includes links to the 
history, documents, Law Notes, calendar, specialty bars, and outside links.  Eric also let the Board know that the Bar 
is paying for e-mail on two programs-Network Solutions and Suddenlink. 
 

Carolyn Moore reported on upcoming speakers.  
The candidates for President-Elect of the State Bar 
will speak on Friday.  Both before and after the 
luncheon, she will take the two candidates to law 
offices.    
 
Kristi Ward, Lubbock Law Notes editor, gave her 
report.  The submission deadline for the April issue 
is March 20, 2009.  Kristi reminded everyone of the 
importance in submitting articles.  She reported to 
Brian that so far no one has shared his/her 
significant experience via an article to the Law Notes.  
 
Laurie Key reported the Prairie Dog Seminar was a 
success.  The members had to obtain a temporary 
permit to cook a meal outside in the law school 
parking lot.  This was the second largest criminal 
CLE in Texas.  LCDLA made a $5,000 donation to 

the Brendan Murray Scholarship Fund.  LCDLA also held its elections. Nicky Boatwright will be the new President of 
the LCDLA.       
 
The AG Law conference is scheduled for May 14th and 15th. 
 



 

22 

Law Day has had a total of 4 contributions for a total of $1,650.00. 
 
Mark Thompson sent a letter to the clerk asking for online access to real property records in Lubbock County.  Other 
counties have made these records available online, and Mr. Thompson would like Lubbock County to follow suit. 
 
Charlie Dunn presented a resolution.  The resolution related to the Timothy Cole case and would have the Board issue 
an apology to the Cole family for the circumstances that resulted in his wrongful conviction and the lack of a response 
from Lubbock regarding the attempt of the actual perpetrator to confess to the crime and the family’s attempts to clear 
their son’s name.  After extended discussion among members of the Board, no action was taken regarding the 
resolution.  The resolution will appear on the agenda for next month’s Board Meeting for action should any Board 
member wish to propose a motion. 
 
The Board voted to adopt a Resolution Supporting Funding for Civil Legal Aid in Texas.  Harvey Morton made the 
motion, which was seconded by Ralph Brock.  The resolution will be forwarded to the membership.  Also, a letter 
regarding the IOLTA crisis was already sent out to the membership.  Carolyn Moore will contact Karen about writing 
an article for the Law Notes on the crisis.   
 
Lane Rouse asked the Bar to pay for pencils and a brochure for Law Day.  A motion was made to authorize up to 
$250.00 for pencils for Law Day.  Carolyn Moore moved, and Brian Shannon seconded the motion.  700 pencils will 
cost from $200.00 to $250.00.  Bill Franklin wondered if the pencils could be obtained cheaper. He will check on 
pricing.  A pamphlet was discussed as well, but additional information, including cost and content, is needed. 
 

 
 

State Bar of Texas Announces YouTube Video Contest Winners 
 
(Austin ) – State Bar of Texas President Harper Estes presented awards at the Renaissance Worthington Hotel in Fort 
Worth to the winners of the Bar’s “Ideals That Unite Us” YouTube video contest. 
 
Winners of a $2,500 scholarship in the under 18 category were brothers Raphael and Alexandre Chaumette of Sugar 
Land for their video, “Ideals: Every Citizen Counts.” The brothers also won last year in the first-ever bar association 
YouTube video contest. 
 
Gabriel Evans of Dallas won $2,500 in the over 18 category for his video, “Memories Unite Us.” 
 
Manuel Hernandez, Laura Andrade, Laure Bouyssonnade and Kimberly Carpenter of El Paso picked up the $2,500 
prize for the People’s Choice Award for their entry, “Raising the Bar for Justice.” 
 
The contest is part of the State Bar’s public education initiative on the importance of the justice system. Texans were 
invited to create and submit original videos of three minutes or less that captured their vision of the ideals that unite us 
as citizens. Visit www.youtube.com/group/texansonjustice to view the winning entries. 
 
“Everybody has a little different perspective on laws, freedom, government, and democratic principles,” said State Bar 
of Texas President Harper Estes of Midland. “As citizens of our democracy, what ideals do we share? We wanted to 
know what you think, and you told us.” 
 
Entries were judged by Texas Supreme Court Chief Justice Wallace Jefferson, Austin attorney and State Bar of Texas 
Board of Directors member Michelle Cheng, Dallas entertainment lawyer Tamera Bennett, and University of Texas 
Radio-Television-Film Ph.D. candidate Nick Muntean. 
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ATTORNEY WANTED. 3 to 5 years litigation experience required. Regular State wide travel required. Must be hard 
worker, detail oriented, dedicated and capable of working at a fast and efficient manner. 401k, health Insurance and 
vacation offered. Salary based upon experience and qualifications. Please fax your resume to Allen Adkins & 
Associates, P.C. 806-771-0062. All inquires will be kept strictly confidential. If you would like, please feel free to call 
Allen Adkins at 806-796-7375. 
 
NEW BUSINESS IN TOWN: CS Legal Services; Professional Process Servers; P. O. Box 16209; Lubbock, TX 79490; 
Stephen C. Stone (806) 535-9170 SCH #4951; Crystal Stone (806) 549-7472 SCH #4754. 
 
KARA DARNELL (Kara Lynn Reeves) is practicing law with Fargason, Booth, St Clair & Richards, L.L. P. She moved 
to Lubbock after she and Judge Darnell were married on September 14, 2008. 
 
On April 7, 2009, Judge Charlie Baird issued his written order in the TIMOTHY COLE case.  LCBA hopes to post it 
on its website at www.lcba.org. 
 
Don’t forget to register for the STATE BAR OF TEXAS ANNUAL MEETING on June 25-26, 2009.  Visit 
www.texasbar.com for the registration details and form. 
 

 
OFFICE SPACE FOR LEASE:  Office space available at 10th and Texas Ave.  Easy walking distance to the 
courthouse, jail and municipal court.  Cleaning service, DSL high-speed internet, telephone with voice mail service, 
fax, scanner, copier and utilities furnished.  Contact: Sharon Snuggs or Philip Wischkaemper at 763-9900.  
 
OFFICE SPACE FOR LEASE:  1703 Avenue K, OFFICE SUITE $750.00; Two 12’x12’ offices and a 12’x24’ 
reception area.  Includes use of Large Kitchen, ample parking, restrooms, separate entrance, and address.  Recently 
remodeled with new carpeting.  Office furniture available.  Law Offices of Hurley, Sowder & Matthews.  Contact: 
Robin Matthews at 763-0409. 
 
OFFICE SPACE FOR LEASE: Two rooms available, one big and/or one small even room for a separate reception 
area if needed.  Perfect location right across the street from the jail and the courthouse. Price negotiable. Contact: 
Susan Rowley at 743-5900 or 438-5297. 
 
OFFICE SPACE FOR LEASE: 2223 34th Street; great location; established law office; positive blue sky; 2200+ sq 
feet; 3 offices, 2 bathrooms, conference room/library, reception area, break room, parking; available after August 31, 
2008; shown by appointment; Contact:  Jonathan Elms at 744-2353 or 543-1416.  
  
OFFICE SPACE FOR LEASE: two blocks from courthouse; two suites of two offices each, shared use of 
reception area, conference room, kitchen, and copy room; one inside parking space per suite and free parking on street 
next to building; $550.00 per suite, utilities included; 619 Broadway, Curry Law Firm, 744-2100. 

 
Send your news, classified ads, address changes, and other items to Law Notes:  

lcba@lcba.org or lubbocklawnotes@gmail.com; LCBA office:  775-1389     Kristi:  761-0998 
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LUBBOCK COUNTY BAR ASSOCIATION 

 
Next Meeting:  May 15, 2009 

12:00 p.m., Texas Tech School of Law  
CLE 0.75 

 
 

Topic:   “The Noble Lawyer” 
Speaker:  Kelly Frels, former President of the State Bar 

 
 

RESERVATIONS ARE IMPORTANT TO ASSURE SEATING & FOOD!!! 
 

Cost: $13.00 per person with advance reservations; $15.00 per person at the door 
 

RESERVE BEFORE WEDNESDAY, MAY 13th AT NOON. 
 

By phone: 775-1389 By fax: 775-1615 By e-mail: lcba@lcba.org 
___________________________________________________________________________________________________________ 
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P.O. Box 109         
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